Forum shopping and the differences of approach beteen Ireland and

England to financial relief in separation and divorce cases

As practitioners we are all very aware of the iasieg prominence of forum shopping in
family law, particularly in view of the applicatiosf EU law. It is important, therefore, to

understand the position in relation to the law ep&ation and Divorce in other member
states and this article will focus on the differesian the approach to financial relief
between the Irish and English courts.

Ireland has long had close ties to England andethdese ties have manifested
themselves in the similarity not only of their léggstems but also of their matrimonial
legislation. Though all legal ties with England ahé Commonwealth were severed in
1948, English case law is often referred to in leh courts as there is a much larger
body of case law in England. However, while Englasid Irish legislation relating to
matrimonial disputes is similar, there are some diéfgrences which might encourage a
spouse to institute proceedings in one or othénejurisdictions

In this paper, we seek to highlight some key déiferes between the English and Irish
courts. The Irish Courts are led more by the ppalkof proper provision for each spouse,
rather in the equal division of assets, being thgr@ach adopted in England. We shall
look at recent Irish cases, which give definitianthe term “proper provision” and
compare these with the yardstick of equality whickmphasised in the judgments of the
English judiciary.

Brief history of divorce and separation in Ireland

Up until the amendment to the Irish Constitution t@ferendum in 1995 the Irish
legislature was prohibited from enacting legislatiroviding for divorce. The Family
Law (Divorce) Act 1996 (the “1996 Act”) came intgoeration in February 1997.
Previously separating couples relied primarily oo fpieces of legislation, the Judicial
Separation and Family Law Reform Act 1989 (the ‘A9&t”) and the Family Law Act
1995 (the “1995 Act”). The 1989 and 1995 Acts pdevfor the granting of Judicial
Separations and ancillary relief, effectively allog/ parties to legally separate and
empowering the Courts to make far reaching ordseding to assets and income of every
nature including property adjustment orders, panadjustment orders and maintenance
orders.

The 1996 Act empowers the Court to grant a decfegivorce and to make similar
ancillary Orders to those set out in the 1989 a@@b1Acts. The key provisions for the
granting of a divorce in the 1996 Act is Sectiowlich states that a Court can only grant
a divorce if it is satisfied that:



(a) at the date of the institution of the proceedinlgs,spouses have lived apart from
one another for a period of, or periods amountmat least four years during the
previous five years,

(b) there is no reasonable prospect of a reconcilidi@ween the spouses, and

(c) such provision as the court considers proper hakagard to the circumstances
exists or will be made for the spouses and anyrtbgre members of the family,

The reality of the present situation is that Irelldmas effectively ended up with a two step
system for divorce. Most parties want to resoldasaslues relating to property, finances
and the children as soon as possible after theiagarbreaks down. However, because
couples have to be living apart from one anotherfdar out of the last five years, they

cannot obtain a divorce and are limited to resgwuimatters by means of a Separation
Agreement or a Decree of Judicial Separation.

What does “living apart” mean?

The first question to be addressed in relatiorhéogection 5 is what is meant by ‘living
apart'? This issue was considered by McCrackenttié case ofIcA v McA in which
the Applicant and the Respondent lived in the shmese but effectively led separate
lives. McCracken J noted that the 1996 Act didprowvide any definition of living apart
and he therefore referred to English precedentsaiticular the judgments Mouncer v
Mouncef and the judgment of Sachs JSantos v Santds McCracken J accepted the
approach of Sachs J 8antos v Santass a case which recognised ttibe view that the
intention of the parties is a very relevant mattedetermining issues of whether they live
apart and of whether there has been desertiom”’™cA v McAMcCracken J held that
the parties had been living apart and said:

“I do not think one can look solely at where thertgs physically reside, or at their
mental or intellectual attitude to the marriage. otB of these elements must be
considered, and in conjunction with each other.”

Notwithstanding the judgment of McCracken MpA v McA in practice it is uncommon
for the Court to accept that a couple are entiited divorce unless they have been living
in separate dwellings for the requisite four outha previous five years.

The difference between the English and Irish approzh - Proper Provision versus
Division of Assets

Whether a spouse is seeking a Judicial SeparatiarDiavorce, the key consideration for
the Irish Court is to determine what is ‘proper \pson' given the particular
circumstances of the case. The issue of whatapgprprovision has vexed the lIrish
Courts for many years. In deciding what is propewvsion the Courts must have regard
to the factors set out in Section 20(a)-(I) of ##96 Act in the case of divorce and
Section 16 of the 1995 Act in the case of JudiGaparation. Both of these sections
closely mirror the legislation in England and WaledHowever, in deciding what
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constitutes proper provision the Courts in Ireldwadte shied away from the yardstick of
equality which has been adopted in the English Spas is evident from discussion of
the case law below. This is especially so in #eof “big money” cases or, as the Irish
Supreme Court calls them, “ample resources” cases.

TvT

The landmark decision in this area is the cas&@-ufT* (a divorce case) in which the
Supreme Court upheld the decision of the High Comrtnake a lump sum Order in
favour of the Respondent’'s wife in the sum of IRg&#lion, which amounted to
approximately 38% of the total net assets. All flwelges of the Court gave judgments
with the majority upholding the judgment of the HiGourt by four to one. Even though
the various Judges took different approaches, abeurof clear principles emerge,
including the following:-

* The court should not discriminate against the ddpehspouse.

* Only conduct that is gross and obvious should camy weight in deciding what is
proper provision.

» A clean break, although not envisaged by the legislation, should be facilitated by
the Court if the assets are such as to allow fisr th

* There is no provision under Irish law which regsirer mandates a yardstick of
equality.

* The Supreme Court should be slow to interfere whthdiscretion of the trial Judge
in deciding what is proper provision in the partaiwcircumstances of a case.

All of the Judgments in this case emphasise thait véhenvisaged by the Irish legislation
is proper provision and not a division of propeije former Chief Justice, Mr. Justice
Keane, expressed the following view in his Judgment

“the Court in divorce proceedings [in England] ismparily concerned in dividing assets
as fairly as possible between the parties rathemtimaking proper provision for the
spouses and their dependent children. As | haveadly indicated, such an approach
should not be adopted in this jurisdiction where #ppropriate criterion is the making of
proper provision for the parties concerned”.

Regarding the issue of discrimination against tBpetident spouse the Court was clear
that there should be no discrimination based orrégpective roles of the parties. The
Chief Justice referred in his Judgment to Lord MIEh speech inWhite v White as
follows:

“Lord Nicholls, in the course of his speech, alsophasised that the whole tenor of the
legislation was the avoidance of a discriminatoppeoach... There can be no doubt that
this is also the law in this jurisdiction”.
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Mr. Justice Fennelly also referred to the speeclhavfl Nicholls in White v Whitein
relation to proper provision and said:-

“It is fair to say that Lord Nicholls, in the ens\g passage, proceeded to advocate a
‘yardstick of equality’. The Act of 1996 does notmy view, warrant the introduction of
a yardstick in those terms. It certainly does oodlain an approach based on the
division of assets.”

It is interesting to note that four out of the fidedges in this case made a point of
warning against the dangers of relying on Engligkeclaw in deciding what is proper

provision in the particular circumstances of a casdreland and made a point of

distancing themselves from any yardstick of equalit

As regards what the yardstick should be, Mrs. dadiienham ifT v T appears to have
endorsed, at least to a certain extent, the usefiafction of one third of the assets as a
useful benchmark to fairness. She said:

“Each case must be decided on its own circumstanceagree with the Chief Justice
that a figure of one-third of the assets may beeful benchmark of fairness. As against
that benchmark may be aligned, both positively a@glatively, specific circumstances of
a case and in particular the factors set out intec20(2)(a)-() of the Act of 1996.”

M.BvV.B

Equivalence of lifestyle in the context of propeoysion was addressed in the recent
divorce case oM.B. v V.B®, in which Judgment was given in October 2007. dwaithg
separation in 1988 the husband had gone on to evijay Birmingham J called a “very
comfortable lifestyle indeed.” However, Birminghanstated:-

“While that is the factual background | do not lexe there is any necessary entitlement
to equivalence of lifestyle. Particularly in awsation where a separation has occurred
well in the past, the paths of each spouse isylikelhave diverged significantly and it
may be that it would be an artificial and illogicalkercise to try and re-establish an
equivalence. The relevance of lifestyle now ewmjdyg the Respondent and his new
partner is that it gives context to the real vahfeassets and income and in that limited
sense only does it have relevance”.

With regard to the issue of proper provision the ttudge stated as follows:-

“What emerges very clearly is that the processas about the division of assets per se
and the question of what is to happen to the ass#des only in the context of making
proper provision. The Supreme Court eschewed aityerg@nce to any particular
mathematical formula, making it clear that thereswao automatic principle of assets
being distributed on the basis of equality and @agially on the other side of the coin the
claiming spouse was not confined to the share sétasthat would be required to meet
their reasonable needs.
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The preference in the Irish legislation for “progmovision” rather than “division of
assets” usually results in a variety of orders ¢pa@made by a court in order to ensure that
the dependent spouse is properly provided for itlte future and, in certain
circumstances, may lead to no significant divisstbassets at all. An interesting case in
this context (and in the context of how the Irisbu@s treat inherited assets in ample
resource cases) is the caseCofs C in which the Applicant husband had inherited a
landed estate and his assets had a net value imethen of €24 million and the
Applicant’'s income amounted to €725,000 per anntter gax. The trial judge in this
case rejected the wife’s claim to have the manarsboand other significant assets
transferred to her and instead awarded her a lwmp of €3.3 million to purchase
another property for herself and the children. Thal judge also awarded the wife
maintenance in the sum of €240,000 net per annurhdrself and €20,000 for each of
the four dependent children and ordered the hushanshy the substantial boarding
school fees for the children. The judge stated:

“The Applicant has a strong claim to the housers#y he is the sole owner. Secondly he
has had family connections with it for a very lange. Thirdly the Respondent did not
contribute either directly or indirectly to its asggition as the house was inherited.”

In relation to the issue of proper provision thega summarised his approach as follows:

“In the present case the property assets of theigamwere inherited and brought to the
marriage by the Applicant. The concept of onedtlais a check on fairness is not in my
view useful in the present case. In the presesg tlhe decision that has been reached is
on the basis that proper provision for the Responhdequires the purchase of a suitable
home and a suitable and proper level of maintenaheeing regard to what is proper
provision for the Applicant as well..... It appe#msme that such an approach is the best
way to ensure the future of the business whicheiparties’ main source of income while
at the same time being fair to both the Applicamil he Respondent. It also takes into
account the fact that the properties were inheritgcthe Applicant and brought into the
marriage by him”.

It is interesting to note that at the time thisgoent was delivered in July 2005 the
English courts were very much opting for the clelreak approach and most
practitioners at the time would have taken the vibat if this case had been heard in
England the wife would have received a far greakare of the assets but substantially
less, if any, maintenance. However, following tleeidions of the House of Lords in the
Miller andMacFarlanecases it seems that there has been, to some ,exterdeting of
minds between the jurisdictions on the issue ohteaiance for dependent spouses.

There are many other cases that address the apeapeT provision and the net result of
the case law is that the trial judge has enormaseation in this area and this makes it
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more difficult, therefore, to advise clients withyareal degree of certainty as to the likely
outcome of their case. However, it seems to haverged from the case law in Ireland
that while there is no yardstick of equality, thepdndent spouse in a lengthy marriage
where there are no very special circumstances (asd@m inheritance) and where there
are ample resources will in all likelihood be datitto somewhere between one third and
one half of all the assets of the family and tigeife at the end of the day will depend on
the particular circumstances of the case. The réiffie approaches taken in the two
jurisdictions may appear subtle but are importaié& emphasis in Ireland on proper
provision rather than equality may be more bengfim the non-dependent spouse and
less beneficial to the dependent spouse. In anvkesm forum shopping is possible the
different approaches of both jurisdictions may laapouse in an ample resources case to
conclude that it would be more favourable to issteeeedings in one jurisdiction rather
than in the other depending on which is likely o rhore favourable to their particular
circumstances.

Difference of approach to achieving a clean break

Another difference between the approach in Irelenthat in England is the absence of
“clean break” provisions in Ireland. Even thougke trish legislation does not envisage
allowing for a clean break, the Courts have ackedgéd that achieving finality and a
clean break is desirable in situations where tineilfahas enough resources to achieve
this. All of the Judges in th€ v Tcase commented on this point and the former Chief
Justice Mr Justice Keane stated:

“I do not believe that the Oireachtas [Irish Partigent], in declining to adopt the ‘clean-
break’ approach to the extent favoured in Englamended that the Court should be
obliged to abandon any possibility of achievingtagty and finality and encouraging
the avoidance of further litigation between thetpes. | am satisfied that, while the Irish
legislation is careful to avoid going as far as tReglish legislation in adopting the
‘clean-break’ approach, noteast because of the Constitutional constraintsisinot
correct to say that the legislation goes so fat@asirtually prevent financial finality. On
no view could such an outcome be regarded as dasiend | am satisfied that it is most
emphatically not mandated by the legislation unm@rsideration”.

It is important to note that the 1996 Act confemvprs on the Courts to make ancillary
orders*on granting a decree oflivorce or at any time thereafter.The result of this has
been that spouses who have legally separated #tetigbeir claims by means of a deed
of separation or judicial separation cannot achiabsolute finality at the time of
separation or at the time of divorce or even dtfterdate of divorce. This has led to a
situation whereby dependent spouses who have dniete deeds of separation or
obtained judicial separations are often returningCourt at the divorce stage, or even
after divorce, for a “second bite of the cherrgimilarly, with the recent sharp decline in
the economy and housing market there has beerearriapplications by the paying
spouse to have earlier agreements and ancillagrerdvised downwards.

This position is in marked contrast to the positinnEngland where the legislation is
framed in such a manner as to allow for a “cleamakt at divorce. Some of the



reasoning can be attributed to the fact that atithe of the 1996 Referendum in Ireland
it was feared that women would be prejudiced byittduction of divorce in terms of
their financial security. For this reason the l&disn was framed in such a way as to
steer away from the granting of a clean break deorRather the legislation allows the
Court to make a variety of Orders to protect thpethelent spouse into the future. A
former spouse therefore can seek further Orders &dCourt even after the granting of a
decree of divorce and can even, under Section 1Beo1996 Act, make a claim against
the estate of a deceased spouse, provided suemalths not been blocked by an Order
under section 18(10) of the 1996 Act.

Invariably where a couple are separating (as omptisdivorcing) the paying spouse will
wish to have as much finality as possible and itesy common therefore for Deeds of
Separation or consent terms attached to a Decréedidial Separation to contain a “full
and final settlement clause”. Such a clause waooltnally state that the terms represent
a full and final settlement of all present and fatalaims which either of them may have
against the other. Notwithstanding the existericthese clauses, the Court on divorce
has the right and indeed the obligation to dedigeaper provision exists as at the date
of the divorce and the weight to be given to amgvpus settlements and any “full and
final settlement” clause is therefore very impottanthe divorce stage. There have been
a number of cases decided in which a previousesettht prior to the grant of a divorce
were considered, in particular in the case& of K, WA v MA, RG v CG°, MP v AP!
and finally B v B. Unfortunately from the point of view of the ptitioner and the
parties the various judgments lack consistencyr dxample, in the case §¥A v MA
Hardiman J. states;

“Particularly having regard to the terms of Secti@®(3) of the Act of 1996, | cannot
approach the question of what is “proper” in theraimstances of this case without
giving very significant weight to the terms of tBeparation Agreement. | must also
construe the word “proper” as having regard to it®ntext as part of the statutory
provision”.

As against the above, in the cas&k@ v CGFinlay Geoghegan J. stated as follows:-

“The acknowledgement included in the consent'bN@vember 2000, if it is to relate to
a proper construction of the Act of 1996, must besalered to be an acknowledgement
of potential proper provision at an unknown dawhat if divorce proceedings had not
been brought for a period of ten years? When sqgnyg construed it appears too
uncertain to be a matter which this Court shoulkktanto account.”

In the cases ofIP v APandB v Bthe trial judges expressed the view that the preyi
settlement in both cases was a matter of consitkeraiportance and all of these cases
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must now be viewed in light of three recent Judgmerd Mr. Justice Abbott, each of
which involved a previous settlement. In the cagfeSMcM v MMcM® andN v O'D*

Mr. Justice Abbott made further provision for thepdndent spouse despite the existence
of previous settlements. Further, in the cas@®f MC"> Mr. Justice Abbott appears to
suggest that the Court should be more reluctarewvisit the terms of a settlement if such
terms are concluded in the context of a divorce@sosed to being concluded in the
context of a separation. Despite the fact thatettagppears to be disparity between the
Judgments in relation to the issue of the weightte@iven to previous settlements and to
full and final settlement clauses, a number of gangrinciples do seem to emerge from
the case law:-

If the non-dependent spouse did not make full dmale at the time of the original
settlement in relation to his or her financial aahen the Court will be much more
likely to intervene at the divorce stage.

» If the dependent spouse received a generous setiteat the time of the original
settlement and frittered away that settlement drrdit properly utilise the resources
made available to him or her then the court willless inclined to make further
provision for that spouse at the time of divorce.

* The Court will be less likely to intervene in aeat settlement.

» If the original settlement was, in the opinion bktcourt, a reasonable one in the
circumstances that existed at that time, then thetanay be slower to intervene at
divorce and grant further provision to the dependeouse.

* If between the time of the original settlement ahdorce events occurred which
could not have been foreseen by either party thencourt may be more willing to
grant further provision to the dependent spouse.

* A Court may be less likely to make further provisimr a dependent spouse if the

original settlement was intended to be a “full éindl” one.

Trusts

Another issue which is pertinent given the recamdgdnent in England i€harman v
Charmart® is the issue of trusts in the context of familylaln this regard the Judgment
of the High Court inT-M v T-M" is relevant. The main asset in this case wasuaeho
and 750 acres of land which were held in a trustbéished many years before the
commencement of the matrimonial litigation betw#as Applicant and the Respondent.
The matter came before the Court by way of prelarnynissue as to whether the trust
came within the provisions of Section 9(1)(c) oé tRamily Law Act 1995. It was
accepted by all parties that under the terms ofTitust Document the trustees had full
discretion to nominate person or persons to befloémges and it would appear that trust
had been established in the 1970s in order towli#alcertain tax and inheritance issues.
The trial Judge was of the view that it was never intention of the parties that as a
consequence of the trust arrangements their magmtathe house and lands, would be
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excluded from consideration in the event that tihearriage was unsuccessful. Having
reviewed a number of English and Irish authoritiés Justice McKechnie summed up
his conclusions as follows:-

“In my view, therefore, these cases over a lenginyod of time demonstrate the Courts
approach to statutory provisions almost identicat, present purposes to Section 9 of the
1995 Act. That approach leads to a result thateoagangements confer a benefit on the
spouses or either of them in their capacity of lamsband wife and was provided for,
with and by reference to their marriage status,ntreame should be treated as a
settlement within the said statutory provisions.”

Conduct

In relation to the issue of conduct all membershef majority inT v Twere of the view
that for conduct to be taken into account by the fudge when deciding what is proper
provision it must be “gross and obvious”. This was approach adopted by the English
Court of Appeal inWachtel v Wacht&l and the Judgment of Denning J is cited with
approval by a number of members of the Court.

Conclusion

In many cases a spouse may be entitled to isswegags in either Ireland or England
or indeed in another jurisdiction. In such casess@eration must be given to deciding
which jurisdiction is likely to be more favourahlethe particular circumstances of their
case.

The different approaches taken in the two jurisditd may appear subtle but are
important and the emphasis in Ireland on propevipian rather than division of assets is
arguably more beneficial to the non-dependent spoarsd less beneficial to the
dependent spouse.

In an era when forum shopping is possible the diffe approaches of the two
jurisdictions may lead a spouse in an ample ressucase to conclude that it would be
more favourable to issue proceedings in one juwisdh rather than in the other
depending on which is likely to be more favourabléheir particular circumstances.

First published in International Family Law Jur@9.

1811973] All ER 827



